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WALLER, JUSTICE, FOR THE COURT:

1.  Afterthey had both consumed severd beers, Sam Hurdle, of Hurdleand Son Generd Partnership,

offered Michad Holloway, aHurdle and Son employee, aride home after work. On the way, one of the

tires on the truck® in which they wereriding suffered ablowout, causng Samto lose contral of thevehide

Thetruck flipped severd times, and Holloway was serioudy injured.

The truck was owned by Hurdle and Son.



2.  Afterfilingatort actionindrcuit court againg J. K. Hurdle, J., Sam Hurdle, and Hurdle and Son,
Holloway filed a dam with the Workers Compensation Commisson, which granted the dam. The
Hurdles and their WC carrier gppeded to the arcuit court, daiming that Holloway was not within the
course and soope of his employment when hewas injured.  After the dircuit court affirmed the WCC's
ruling, the Hurdles gppedied to this Court, and we transferred the apped to the Court of Appeds? which
afirmed thegrant of benefits The Court of Apped s spedificdly ruled that Holloway wasin the courseand
soope of his employment when he wasinjured and that hisinjuries were compensable under the Act.

3.  Hdloway'stort action againg the Hurdles was brought out of abeyance, and the Hurdles filed a
moation for summary judgment, contending thet Holloway's complaint was barred by the exdusvity
provison of the Act. After the drauit judge denied the mation for summary judgment, we granted the
Hurdespermissonto bring thisinterlocutory apped. See M.RA.P. 5. Wereverse and render thecircuit
court'sdenid of themoation for summeary judgment becausethe Act'sexdusivity provisonsbar Holloway's
complaint.

DISCUSSION

4. Weemploy ade novo sandard of review of atrid court's grant or denid of asummary judgment
and examine dl the evidentiary matters before it -- admissonsin pleadings, answers to interrogatories,
depogtions, dfidavits eic. The evidence mugt be viewed in the light mogt favorable to the party againgt
whom the mation has been mede. If, inthisview, thereisno genuineissue of maerid fact, and themovant
isentitled to judgment asamater of law, summary judgment should forthwith be entered for the movant.

Otherwise, the motion should be denied. Heiglev. Heigle, 771 So. 2d 341, 345 (Miss. 2000).

Hurdle & Son v. Holloway, 749 So. 2d 342 (Miss. Ct. App. 1999).
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WHETHER THE EXCLUSIVITY PROVISION OF THEACT

BARS HOLLOWAY'S COMPLAINT IN TORT AGAINST

THE HURDLES.
B. Itiswdl edadlished that the Act isthe exdusve remedy for an employee injured while acting in
the scope and course of hisemployment. Miss. Code Ann. 8 71-3-9 (Rev. 2000); Meddersv. United
States Fid. & Guar. Co., 623 So. 2d 979, 984 (Miss. 1993). The exdudvity provison of the Act is
not goplicableto anemployegsdamif: (1) theinjury iscaused by thewillful act of theemployer or ancther
employeeacting in the course and scope of employment and in the furtherance of the employer'sbusiness,
and (2) the injury must be one that is not compensable under the Act. Newell v. Southern Jitney
Jungle Co., 830 So. 2d 621, 624 (Miss. 2002).
6.  Becausethe Court of Appedshasdecidedas a matter of |aw?® that Holloway was adting in the
course and soope of his employment when he waas injured, that his injuries were nat the result of an
intentiond tort,* and thet hisinjuries were compensable under the Act, the exdusivity provison of the Act
bars histort dams againgt the Hurdles, and the circuit court erred when it denied the Hurdles mation for
summay judgment.

CONCLUSION

7.  We reversethe drcuit court's order denying the Hurdles mation for summeary judgment, and we
render summary judgment here for the Hurdles findly dismissng Michad Halloway's complant and this

action with prgudice.

*The Court of Appeds ruling was not dtered by a mation for rehearing or by a petition for
catiorari to this Court.

“If theinjurieswere caused by anintentiond tort, theexdusivity provisonwould not goply. Miller
v.McRae's, Inc., 444 So. 2d 368, 471 (Miss. 1984). However, thereisno proof intherecord that Sam
acted willfully and mdicioudy, and the Court of Appedls spedificaly found thet the proximete cause of the
acadent was "equipment falure” i.e, thetireblow out. Hurdle & Son, 749 So. 2d at 342.
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18. REVERSED AND RENDERED.

PITTMAN, CJ.,SMITH, P.J., COBB, EASLEY, CARLSON AND GRAVES, JJ.,
CONCUR. McRAE,P.J.,DISSENTSWITH SEPARATEWRITTEN OPINION. DIAZ,J.,
NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

19.  Themgority eroneoudy findsthat the Workers Compensation Act is the exdusive remedy for
Michad Holloway for injuries he sugtained in an auto accdent because he "was acting in the course and
scope of hisemployment when hewasinjured, hisinjurieswere not theresult of an intentiond tort, and his
injurieswerecompensableunder theAct. ..." (Mg. Op. 16 & n4 (citingMiller v. McRae's, Inc., 444
So. 2d 368, 471 (Miss 1984)). Since | bdieve summary judgment is ingppropriate and Holloway is
entitled to proceed with his persond injury action, | dissent.

110.  Inmekingitsfindings, themgarity incorrectly rdiesontheholdinginHurdle & Son v. Holloway,
749 So. 2d 342 (Miss. Ct. App. 1999), a Court of Appeds decison which only addr essed whether
Holloway was entitled to workers compensation benefits. In that opinion, the Court of Appeds never
addressed the vdidity of apersond injury suit. Additiondly, athorough reeding of the opinion provides
evidence which would support the trid court's denid of the mationfor summary judgment. Furthermore,
inorder to be entitled to workers compensation bendfitsa party mugt only satisy a"subgtantid evidence”
sandard, which in no way predudes the assartion that such injuries are not exdusively intheredm of the
datute, but may dso support apersond injury action.

111. Themgority findsthet Holloway was acting in the course and soope of his employment when he

wasinjured. Thisiswrong for tworeasons Fr<t, Holloway'sinjuriesdid not occur within the course and



scope of hisemployment. "[A]ninjury occurs in the course of employment when it tekes place within the
period of employment, a aplace where the employee reasonably may bein the parformance of hisduties,
and while he is fulfilling those duties or engaged in doing something incidentd thereto, or, as sometimes
dtated, where he is engaged in the furtherance of the employer's busness' " Bivens v. Marshall R.
Young Drilling Co., 251 Miss. 261, 273, 169 So. 2d 446, 450 (1964) (quoting 58 Am.Jur.
Workmen's Compensation § 212 (1948)). Thereisdigouted tesimony and evidence as to whether
"Michad Holloway agread to assis in working on thetruck asapersond favor to Sam Hurdle or whether
hiswork was arequired duty as a part of hisemployment.” Holloway, 749 So. 2d a 345. Infact, "[t]he
testimony of J. K. Hurdle makes dear that he did not condder repair of the truck to be something vitd to
the furtherance of thefarming operaion.” 1 d. a 347. The accdent which precipitated Holloway'sinjuries
occurred afew hundred yards from the Hurdle property. 1d. a 345. Both Sam Hurdle and Holloway
weredrinking & thetime of theacadent. 1d. "[T]hework onthetruck and the ensuing accident both took
place outddeof Michad Halloway'snormd work hours™ 1 d. a 347. Under dl of thesefacts ajury could
find thet Holloway was not in the course and scope of hisemployment at thetime of theaccident. Thefact
that the Court of AppedlsinHurdle & Sonsv. Holloway, found that Holloway was entitled to workers
compensation benefitsis of no conssquence and does nat decidetheissuespertaining to thecvil persond
injury action.

112.  Second, the going and coming rule is goplicable to thisvery stuion. *[T]he generd rule[ig thet
the hazards encountered by employesswhile going to or returning from their regular place of work and of f
the employer’'s premises are not indident to employment and acddents arisng therefrom are not

compensable”" Stepneyv. I ngallsShipbuildingDiv., Litton Sys., I nc., 416 So. 2d 963, 964 (Miss.



1982) (quating Miller Transporters, Inc. v. Seay's Dependents, 350 So. 2d 689 (Miss. 1977)).
One exception to this generd rule is "where the employer furnishes the means of trangportation, or
remuneratestheemployee” 1d. (quatingWallace v. Copiah County Lumber Co., 223 Miss. 90, 99,
77 S0. 2d 316, 318 (1955)). However, thisexception does nat goply "when the trangportation is nothing
more than a onetime or infrequent occurrence™ Holloway, 749 So.2d at 348. See also Arnold v.
Wright, 80N.Y.S.2d 808, 808 (N.Y. Sup. Ct. 1948); Arthur Larson & Lex Larson, Larson'sWorkers
CompenstionLaw 8§ 15.03(1999). Holloway normdly rodeto work with hisunde. 749 So. 2d at 349.
He rardly, if ever, rode to and from work with Sam Hurdle 1d. Under these fects, ajury could find
Holloway was nat in the course and scope of his employment at the time of the acaident.

113.  The mgarity findsthet Holloway'sinjurieswere nat the result of awillful act or intentiond tort and
that, therefore, the intentiond tort exception to the Workers Compensation Act is not gpplicable. The
mgority further finds thet the injuries sustained by Holloway are compensable injuriesunder the Act. As
aprdiminary matter, it isworth noting thet the Court of Appealswhen ruling on Holloway's entitlement to
workers compensation benefits did not addressthe gpplicability of theintentiond tort exoeption. "[1]t was
never theintention of the Workmen's Compensation Act to bar an employeefrom pursuing acommon law
remedy for aninjury thatistheresult of awillful ard mdidousadt.” Miller, 444 So. 2d & 371. "[W]here
aninjury iscausad by thewillful act of an employee acting in the course and socope of hisemployment and
inthefurtheranceof hisemployer'sbusiness, the Workmen's Compensation Actisnot theexdusveremedy
avaldde to theinjured party.” 1d. This exception for willful and intentiond acts which cause injury, is
predicated on the fact that injuries which result from such acts are not compensable injuries under the

Workers CompensationAct. Newell v. Southern Jitney JungleCo., 830 So. 2d 621, 624-25 (Miss.



2002) (ating Miller, 444 So.2d & 371-72)). The mgority mistatesthis Court'sruling in Newell, by
assarting that the two-prong inquiry which wastaken from Miller isdill the goplicablelaw. A thorough
reading of Newell, indicates that we have abandoned the two -prong inquiry after reviewing the holding
inMiller. In Newell, we spedificaly Sated thet:

This Court thus writes further today to darify a misnterpretation
of the exdusdvity test by prior opinions of thisCourt. . . .

Thetwo prongsasdated in cases after Miller areasfollows: (1)
theinjury must have been causad by the willful act of ancther employee
acting in the course of employment and in the furtherance of the
employees busness, [and/or] (2) the injury mugt be one that is not
compensable under the act. Miller, in fact, does not date a two-part
test, whether it bejoined by theword "and” or "or."

Rather, the only test aticulaed in Miller iswhether the injury
is compensable under the act. The Court's entire discusson in that case,
from which we laier articulated atwo-part test, was an effort to answer
that solequestion-compensahility of theinjury. A dosereadingof Miller
revedss that the firg prong of the test is not a separate requirement aswe

later interpreted it to be. Rather, the firg prong is merdy part of the
inquiry into whether theinjury is, in fact, compensable

* k% %

The correct restatement of the inquiry st forth in Miller asks
whether the injury is compensable under the act.

Id. at 624-25.

14.  Under Newell, the only inquiry required isthat of "whether the injury is compensable under the
at” Id. a625. Injury asdefined by the Act indudes only "accdentd injury or acadentd desth arisng
out of and in the course of employment . . . Acddent has been defined as"'something hgppening without
design and being unforseen and unexpected to the person to whom it happens” L.B. Priester & Son

V. McGee, 234 Miss. 471, 478, 106 So. 2d 394, 397 (1958) (quoting 99 C.JS. Workmen's



Compensation 8 153, page 526). "[T]hetemisinterpreted from the viewpaint of theemployea” 1d.
Willfu and intentiond actsare not compensable under the Act'sdefinition of injury.  "[A]ninjury arisesout
of employment when but only when there is a causd connection between the injury and the conditions
under whichthework isrequired to be parformed.” Brookhaven Steam Laundryv. Watts, 214 Miss.
569, 634, 59 So. 2d 294, 299 (1952) (quating 58 Am.Jur. Workmen's Compensation, P. 718, Par. 211).
Course of the employment means aninjury which "takes place within the period of employment, & aplace
where the employee reesonably may be in the performance of his duties and while he is fulfilling those
duties or engaged in doing something incidentd thereto, or, as sometimes dated, where he is engaged in
the furtherance of the employer'sbusness™ Bivens, 251 Miss. a 273, 169 So. 2d at 450 (quoting 58
Am.Jur. Workmen's Compensation § 212 (1948)). "A compensableinjury must arise not only within
thetimeand spacelimitsof theemployment, but asointhe courseof an ativity rdated totheemployment.”
| d. at 273, 169 So.2d at 451 (quating Larson, Workmen's Compensation Law § 14 (1964)). "An activity
isrdated to the employment if it carries out the employer's purposes or advances hisinterests directly or
indirectly.” 1d. (quating Larson, Workmen's Compensation Law § 14 (1964)). Under these definitions,
the injuries sudtained by Holloway are not *compensableinjuries’ under the Workers Compensation Act.
Holloway was asssting in the truck repair with Sam Hurdle as a persond favor. Holloway, 749 So.2d
a 345. Thetruck repar was therefore not within the definition of "course of employment.” Furthermore,
thereisno causd connection between Holloway's employment as afarm |aborer and the accident which
resulted from Sam Hurdles intoxication.  Also lacking are the "time and place’ factors The accident
occurred on apublic highway and not on the Hurdles property. 1d. The accident took place outside of

Holloway's normd work hours. 1d. at 347.



115.  Further, any argument thet the accident does not riseto theleve of willful or intentiond fails Sam
Hurdewasvidding thelaw & thetimeof theaccdent. Hewasdrinking and driving, for which hereceived
aHrg Offense DUI. He was driving recklesdy and has acknowledged thet the he can nat say "whether
he could have avoided the accident if he hed nat previoudy consumed a number of bears” I d. at 352.
Such complete and totd reckless disregard for humean life and the law is "willful.” In support of this
contention, dl one must do is look to the impodgition of punitive damages on drunken drivers who cause
acddent and injury. Miss. Code Ann. 8§ 11-1-65(1)(a), (3)(d)(ii) (2003 Adv. Code Serv. Pam. No.2
March 2003)°> Such acts are seen by this Court and the public asrising to thelevd of an intentiond tort.
See Choctaw Maid Farms, Inc. v. Hailey, 822 So. 2d 911 (Miss. 2002); Savage v. LaGrange,
815 So. 2d 485 (Miss. Ct. App. 2002). A jury could find that Holloway'sinjuries are not compensable
injuries within the meaning of the Workers Compensation Act.

116. It is of no consequence that the Court of Appeds found Holloway entitied to workers
compensation benefits. Asthe Act isto be liberdly condrued in favor of benefits, the Court of Appeds
waslimitedinitsreview of the Commisson'sfindings. 749 So. 2d & 347. In order to recaive bendfits the
Act only cdlsfor the presentation of "subdantid evidence” 1d. Under such alimited Sandard of review
and burden of proof, itisno wonder the Court of Apped saffirmed the Commisson'sdecison. However,
the Court of Appeds ruling asto Holloway's entitlement to benefits does nat predude the litigation of the
issues presanted in his persond injury action.  As the tes only addresses "whether an injury is

compensable” not whether compensation has granted under the Act. So, the decisive question concerns

°> In 2002, the Legidature anended Section 11-1-65. The portions of this Section which are
mentioned in this opinion, were not changed by the Legidature and continuein full effect.
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whether theinjury wasacompensableinjury under the Act. Under thefactsand circumstancesof thiscase,
these factud determinations should be left to ajury.

117.  Another important point, not specificaly addressed by the mgority, isthe argument presented by
the Hurdles that they cannat now be persondly sued since they as the employer have dreedy been hdd
lidble under the Workers Compensation Act. However, receipt of someworkers compensation benefits
"does nat preciude compensation for the damages thet are not compensable under the Act.” Davis v.
Pioneer, Inc., 834 So. 2d 739, 743 (Miss. Ct. App. 2003). See also Blailock v. O'Bannon, 795
0. 2d 533 (Miss. 2001). As dated in the Act "[t]he acceptance of compensation benefits from or the
meking of adam for compensation againgt an employer or insurer for theinjury or death of an employee
shdl nat afect the right of the employee or his dependentsto sue any other party a law for such injury or
Oeth. . . .. " Miss Code Ann. § 71-3-71 (Rev. 2000). Holloway is not suing the Hurdles in their
ownership cgpadity of Hurdle& Son, heissuing Samand J. K. Hurdleintheir individud cgpedity for Sam's
willful acts. In order to file suit againg Sam Hurdle, who isaminor, Holloway mugt indude J. K. Hurdle
inhis capacity asguardian of hisson. Miss Code Ann. 8 1-3-27 (Rev. 1998); Miss. R. Civ. P. 4d)(2)(a)
& 17(c). Furthermore, Holloway aso may assart daims againg J. K. Hurdle who is Satutorily imputed
with lighility for his son's auto negligence. Miss. Code Ann. 88 63-1-23 &-25 (Rev. 1996). Sincethe
facts are undear asto whether Sam Hurdle was eighteen years old & the time of the accident or whether
he hed reached the age of elghteen by thetime the case reached the Court of Appedls we can only assume
thet Holloway hasadatutory lighility daim againgt J. K. Hurdle. Sam and J. K. Hurdlein these capacities
arenot"employers’ but "individuas™ Hurde& SonwasHalloway'semployer, not Samand J. K. Hurdle
See Index Drilling Co. v. Williams, 242 Miss. 775, 137 So. 2d 525 (1962). There isadidinct

difference
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118.

For these reasons, | dissant.
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